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‘No aspect of the [UN] declaration [on the on the Rights of Indigenous Peoples] has received
more attention than the concept of “free, prior, and informed consent” (FPIC) and its
implications for resource development’ 2

I. Introduction
Free prior informed consent is frequently cited as a legal standard for the development of
extractives projects which impact Indigenous groups, 3 particularly in Latin America 4 (through
ILO Convention 169 and the Inter-American human rights regime). The basic concept is that
mining impacts should not occur without the group’s FPIC, but that simplicity hides domestic
complexity, as noted in a recent article:
At the international level the concept of FPIC is deceptively simple, largely because
implementation is not a primary consideration at that international level. The
complexities arise at the domestic level with the practicalities of granting
development rights, impacts on Indigenous groups, disputes about tensions between
these two, and domestic courts having to adjudicate when such disputes cannot be
resolved. 5
This paper outlines the current state of FPIC at the international level, examines some
common difficulties, and then describes Australian domestic law regarding these issues.
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II. International standards
There is a scary, and increasing, amount of material written on indigenous rights and FPIC
– in the just the last twelve months there have been several UN and inter-governmental
reports, a PhD thesis, numerous government submissions, and over 15 peer-reviewed
journal articles. 6 Unsurprisingly, FPIC can be understood and characterised in various ways
(eg. Indigenous-state geo-politics, cultural, political science). However, in terms of
international human rights standards, FPIC’s origins can be traced to earlier concepts of
effective participation and informed consent (to decisions impacting minority rights and
interests) as a protection of cultural rights and non-discriminatory treatment of property and
related rights. 7 More recently, FPIC is emphasised as fundamentally about selfdetermination. 8
International legal standards requiring some form of FPIC include the International Labour
Organisation’s Convention 169 9 (and, given 15 of the 23 parties to that treaty are Latin
American countries, this region sees the most implications from C169 10), and through the
global treaty on biological diversity. 11 Notions of FPIC also feature in regional human rights
structures 12 and inter-governmental arrangements. 13 Interestingly, while various European
materials/officials refer to FPIC as an important concept, 14 FPIC does not seem to feature
in any regional European treaty nor does it appear in any decision of the European Court of
Human Rights. 15 In contrast, the Inter-American human rights system has developed
considerable law on FPIC. 16 While its foundational documents (the 1948 declaration and
1969 convention 17) do not mention indigenous people nor FPIC, the Inter-American
Commission and Court have issued various decisions and materials developing FPIC, as
part of rights to life, personal integrity, and (most significantly) the right to property under
Convention article 21. 18 In 2016, the Organization of American States adopted the American
Declaration on the Rights of Indigenous Peoples. 19 It is perhaps too early to determine its
legal effect within countries, but commentary suggests the Declaration has lesser FPIC
requirements than existing jurisprudence of the Inter-American Court. 20
Through these various fora, some industrial developments have been found to have
occurred without the FPIC of the affected communities. 21 In other cases, the international
mechanisms have adjudged FPIC as present (or not required), thereby indicating the
relevant development as not breaching Indigenous peoples’ rights. 22 Clearly, lawyers
working in this area (whether for companies, Indigenous groups, or government) need
familiarity with the standards and mechanisms of FPIC.
The most comprehensive, international, statement of indigenous FPIC and land-use 23 is
found in the 2007 UN Declaration on the Rights of Indigenous Peoples 24 (UNDRIP). Being
a declaration and not a treaty, UNDRIP is not binding of itself, 25 but it is increasingly cited
by human rights bodies in their decisions and observations of what is required under their
treaties. 26 FPIC is found in six articles of UNDRIP: relocation, cultural property, regulatory
measures, land & territories, environment and development & use of land/territories. 27 In
relation to mining developments, UNDRIP’s article 32 provides the greatest detail of what is
envisaged by FPIC.
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UNDRIP, Article 32
1. Indigenous peoples have the right to determine and develop priorities and
strategies for the development or use of their lands or territories and other
resources.
2. States shall consult and cooperate in good faith with the Indigenous peoples
concerned through their own representative institutions in order to obtain their
free and informed consent prior to the approval of any project affecting their lands
or territories and other resources, particularly in connection with the
development, utilisation or exploitation of mineral, water or other resources.
3. States shall provide effective mechanisms for just and fair redress for any such
activities, and appropriate measures shall be taken to mitigate adverse
environmental, economic, social, cultural or spiritual impact.
There are various complexities and conundrums presented by these three sentences, which
are examined further below.
(a)

Group -v- individual

UNDRIP differentiates between the rights of ‘individuals’ and ‘indigenous peoples’. 28 All the
FPIC rights in UNDRIP are of ‘indigenous peoples’, meaning an indigenous group; 29 and
UNDRIP prioritises the group’s control regarding the responsibilities and roles of its
individuals.
Art 9. ...[I]ndividuals have the right to belong to an Indigenous community...in
accordance with the traditions and customs of the community.
Art 35. Indigenous peoples have the right to determine the responsibilities of
individuals to their communities.
Difficulties here are obvious. Any group of humans, in discussing and determining how to
best approach a subject, will have differences between them. Even after some general
acceptance within the group on how to proceed, differences may remain between
individuals. This is so wherever humans need to interact – whether a company, university
department, government agency, or an indigenous group. As FPIC is a group right – being
the consent of the group – what is the significance if individuals within the group do not
agree?
International law is clear that a group’s decisions/practices cannot justify the violation of an
individual’s human rights. This has been repeatedly confirmed, particularly regarding women
and girls, around issues such as education, property and personal security. 30 However, the
human right to culture is not an individual right in the same sense (eg. my body, education,
property etc), rather it is the culture as part of the group. 31 So, an individual cannot invoke
‘cultural’ rights as individual rights which are inconsistent with the group from which they
derive. The Human Rights Committee (which monitors implementation of the treaty on civil
and political rights including its right to enjoyment of group culture) has rejected complaints
from individuals asserting a breach of their cultural rights, where the broader group had
agreed to the relevant actions. These involve cases about controls affecting reindeer herding
in Finland and Sweden, 32 and fishing and sea rights in New Zealand. 33 In the latter case,
the Committee’s decision gives some guidance for future procedure.
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9.6
...[T]he State party [New Zealand Government] undertook a complicated
process of consultation in order to secure broad Maori support to a nation-wide
settlement and regulation of fishing activities. Maori communities and national Maori
organizations were consulted and their proposals did affect the design of the
arrangement. ... The Committee has noted the authors’ claims that they and the
majority of members of their tribes did not agree with the Settlement and that they
claim that their rights as members of the Maori minority have been overridden. In
such circumstances, where the right of individuals to enjoy their own culture is
in conflict with the exercise of parallel rights by other members of the minority
group, or of the minority as a whole, the Committee may consider whether the
limitation in issue is in the interests of all members of the minority and
whether there is reasonable and objective justification for its application to
the individuals who claim to be adversely affected.
9.8
In the consultation process, special attention was paid to the cultural and
religious significance of fishing for the Maori, ... [T]he State party has, by engaging
itself in the process of broad consultation before proceeding to legislate, and
by paying specific attention to the sustainability of Maori fishing activities,
taken the necessary steps to ensure that the ...Settlement and its enactment
through legislation, ... are compatible with article 27 [of the ICCPR, regarding
protection of culture]. 34
Thus, UNDRIP’s prioritisation of group control is valid as regards cultural rights, but would
not support group practices which deny or impact an individual’s human rights.
In relation to FPIC, there is considerable emphasis on the need to avoid internal
discrimination and marginalisation – in material from various UN bodies 35 and other
commentaries. 36 FPIC, they explain, requires that ‘all community members are free to
participate regardless of gender, age or standing’. 37 That logic and rationale is indisputable
but, in practice, there are complexities. For instance, if a community’s decisions or decisionmaking seem to be marginalising certain sectors (eg. women, children, people with
disabilities) what is the responsibility of an external party (eg. government, company) who
is engaging with that community? The external party should, quite properly, emphasise the
importance that everyone potentially impacted by the proposal should have the opportunity
to be informed about and involved in the decision. Is anything more required? UNDRIP has
a relevant provision, but it is almost Nixonian in identifying an issue while avoiding any
indication of responsibility.
Article 22
1. Particular attention shall be paid to the rights and special needs of indigenous
elders, women, youth, children and persons with disabilities in the implementation
of this Declaration.
2. States shall take measures, in conjunction with indigenous peoples, to ensure that
indigenous women and children enjoy the full protection and guarantees against
all forms of violence and discrimination.
The two treaty bodies which have addressed FPIC and potential discrimination within a
group provide contrasting and uncertain direction. In relation to children, the child-rights
committee focussed mainly on the State’s obligation not to impede the culture of the group
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to which the child belongs. 38 In relation to women, the committee regarding female
discrimination couched FPIC as applying to all rural women, regardless of indigeneity 39 thus
seeming to be a requirement in addition to FPIC for an Indigenous group.
The issue - of UNDRIP’s provisions relevant to group consent and individual rights - has
received more detailed examination by the International Law Association (in 2012) and the
UN’s ‘Expert Mechanism on the Rights of Indigenous Peoples’ (a group established by the
UN’s inter-governmental Human Rights Council) in 2018. The International Law Association
noted a ‘possible tension between collective self-determination and autonomy of indigenous
peoples and the individual human rights of their members’. 40 The ‘solution’ envisaged by the
International Law Association was that the only circumstances in which a group’s limitation
could validly occur of its members were the same criteria under which a State’s limitations
can occur on the indigenous group. 41 That is: where the measures are ‘non-discriminatory
and strictly necessary solely for the purpose of securing due recognition and respect for the
rights and freedoms of others and for meeting the just and most compelling requirements of
a democratic society’. 42 That is a possible way forward, but some of these concepts (framed
regarding the state’s powers) do not easily translate to a group’s role regarding its individual
members. The UN’s Expert Mechanism on the Rights of Indigenous Peoples takes the
matter little further, essentially expanding the terms of UNDRIP but not giving significant
guidance on what external parties should do when faced with differences (and possible
discrimination) within an Indigenous group. The relevant parts of the 2018 report are these.
20(c) Indigenous peoples should have the freedom to be represented as traditionally
required under their own laws, customs and protocols, with attention to gender and
representation of other sectors within indigenous communities. Indigenous
peoples should determine how and which of their own institutions and leaders
represent them. They should therefore enjoy the freedom to resolve international
representation issues without interference...
23. ... All parties should ensure representation from women, children, youth and
persons with disabilities, and efforts should be made to understand the specific
impacts on them. Yet, identifying the legitimate representatives of indigenous
peoples can be challenging. States should be mindful of situations where
indigenous peoples’ decision-making institutions have been undermined by
colonialism and where communities have been dispersed, dispossessed of land or
relocated, including to urban areas. These situations may require State assistance
to rebuild indigenous peoples’ capacity to represent themselves appropriately. It is
important for States or third parties to ensure that institutions supporting
indigenous peoples and claiming to represent them are so mandated.
27. ... Indigenous peoples’ consent should be given “in accordance with international
human rights standards” (Declaration, art. 34) and particular attention should be
paid “to the rights and special needs of indigenous elders, women, youth, children
and persons with disabilities”, including in the elimination of all forms of
discrimination and violence against indigenous children and women (ibid., art. 22).
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(b)

Right -v- procedure

There is ongoing debate over whether FPIC, as presented in UNDRIP, means that consent,
or even consultation, can be withheld on any basis (which would prevent a proposal from
continuing because consent does not exist). 43 Various commentaries criticise a fixation on
whether FPIC provides a veto as distracting from the broader significance and implications
of UNDRIP. 44 There can be debate over different meanings of ‘veto’ and ‘consent’, 45 but the
context of extractives development requires some clarity over if and when the lack of a
group’s agreement means a project should not continue, regardless of what label may
attached to that process.
A simple point can be made at the outset: FPIC provides no veto to an individual. As
explained above, FPIC is a group right. Where the group has come to its decision, the fact
that individuals within that group may disagree and continue to disagree, does not invalidate
the group’s FPIC decision. The cases described above demonstrate various circumstances
in which international bodies have effectively ‘enforced’ the group decision, rejecting
individual complaints about cultural impacts. This is also reflected in the IFC’s Performance
Standards regarding Indigenous Peoples and its related commentary, 46 which describe
engagement with affected Indigenous groups as needing to:
… Provide sufficient time for Indigenous Peoples’ decision-making processes.
Internal decision making processes are generally but not always collective in
nature. There may be internal dissent, and decisions may be challenged by
some in the community. The consultation process should be sensitive to
such dynamics and allow sufficient time for internal decision making
processes to reach conclusions that are considered legitimate by the majority
of the concerned participants. ...[P]rocesses should ensure the meaningful
participation of Indigenous Peoples in decision-making, focusing on
achieving agreement while not conferring veto rights to individuals or subgroups. 47
But what of the group’s potential to veto / not consent? The most likely position, on
UNDRIP’s present wording around FPIC, is that consent is required where there is a
sufficient degree of impact. Thus, FPIC does enable a veto or prohibition where the
proposed impact on the Indigenous group is substantial, but not where the proposed activity
has no significant impact on the enjoyment of any human rights. Consider the example
where an Indigenous group has control and use of a large area of their traditional country,
and an activity is proposed on a small part of this with no significant impact on cultural
activities or the exercise of any other human rights (eg. livelihood, education). Most certainly
UNDRIP would require company proponents (or the state, or both) to engage with the group
to seek their FPIC. However, in the event that consent does not occur, it would be difficult
to substantiate that the group will suffer human rights impact from the activity proceeding,
and thus FPIC would likely not entail a ‘veto’ in this case. 48
This interpretation accords with various decisions of international bodies, including the InterAmerican Court of Human Right in its 2007 decision in Saramaka People -v- Suriname
(namely ‘the level of consultation that is required is obviously a function of the nature and
content of the rights of the Tribe in question’). 49 There are different views, with some arguing
there is an autonomous right of veto, 50 and others seeing UNDRIP as containing no right of
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veto. 51 But the international law support for these is inconsistent. As the International Law
Association notes: the Committee overseeing the racial discrimination treaty has varied its
description of the relevant obligations, sometimes being that the state must consult with the
aim of obtaining consent, while at other times it is phrased that the state must obtain
consent. 52
In 2017, the OECD produced guidance on extractives engagement with indigenous peoples,
which contains the following regarding consent.
Responding to lack of consent or a refusal to engage
When consent is withheld by an indigenous community an enterprise should consult
with the community to understand the reasons behind the lack of consent and
whether ongoing concerns can be addressed or accommodated. Consent
previously granted under free, prior and informed conditions should not be
withdrawn arbitrarily.
In cases where their consent is not forthcoming or where indigenous peoples refuse
to engage, material risks to the enterprise and adverse impacts to indigenous
peoples may be generated. In situations where proceeding with projects will cause
adverse impacts to indigenous peoples an enterprise should take the necessary
steps to cease or prevent such impacts.
If through its due diligence processes an enterprise concludes that consent is
required to proceed with an activity, and the agreed process has not arrived at
consent, activities should not proceed unless FPIC is subsequently forthcoming.
For example a project financed by the IFC governed by IFC Performance Standards
should not proceed, regardless of any authorisation by the State, if relocation of
indigenous populations is required and FPIC has not been obtained from them.
Conversely it will not be necessary to pursue FPIC in contexts where the rights of
indigenous peoples are not being impacted. 53
(c)

Ambiguities in international standards

There is sometimes ambiguity in international standards, whether by design 54 or accident.
It is not the case that there exists a perfect international clarity, merely awaiting application
at the domestic level which will resolve existing disputes and tensions. However, the fact
there remain areas of contest about FPIC internationally does not mean its entire content
should be disregarded. There are many important concepts which have agreement at the
international level (eg. there is, at least, a need for good faith consultation which seeks to
reach consensus), and there are also increasing international mechanisms which can
‘review’ domestic arrangements diverging from these international standards. Examples
include the Inter-American human rights regime, the OECD Guidelines for Multinational
Enterprises, ILO and UN investigation processes, and financier requirements (including the
IFC, CAO Ombudsman processes, and the Equator Principles). These all indicate a need
for lawyers to know the field; and often an extractives project / operator can remedy or
protect their position where national law is insufficient to meet international standards.
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(d)

Implementation: international mechanisms and industry codes

There are many sector-specific codes, and requirements for association membership, which
encourage their members to address FPIC in their operations. Lawyers should be familiar
with those applying to the operations on which they advise and assist their clients. Relevant
to RMMLF this includes measures such as Equitable Origin (energy development),
Roundtable on Sustainable Biofuels, Responsible Jewellery Council, Aluminium
Stewardship Initiative, Initiative for Responsible Mining Assurance, Initiative for Responsible
Steel, Bettercoal Code, Chinese Due Diligence Guidelines for Responsible Mineral Supply
Chains, and the International Council on Mining and Metals.
A recent, and useful, publication is a 2018 ‘FPIC monitoring and verification tool’ to assist in
determining whether a company/operation is achieving FPIC. This was produced in
response to many industry groups and standards citing FPIC but auditors and other parties
not knowing how to determine when and whether FPIC is being achieved. The report
emphasises the tool cannot be used as a ‘one-time checklist’ but that the three ‘elements’ it
identifies within FPIC all inform each other; and only when all are extant does FPIC ‘exist’,
characterised by this diagram:
FPIC Monitoring Tool Framework 55

The three elements identified here are explained in the tool, which breaks down each
element with main points (and, under each point, significant detail of guidance and criteria).
The main points relating to these three elements are extracted below.
A. PROCESS

C. THE TENETS OF FPIC

Establish the scope of the project

Free

Establish the project developer’s obligation to achieve
FPIC

Prior

Establish who are the rights-holders to FPIC

Informed
Consent

Establish the willingness of potentially affected rightsholders to consider the proposed project
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Establish how the proposed project may impact identified
rights-holders
Establish if the community wants to enter into negotiations
Negotiated agreements
Establish how sustainable the FPIC process is

B. CONDITIONS FOR THE PROJECT DEVELOPER
Procedures and Processes

B. CONDITIONS FOR THE
COMMUNITY
Community representatives

Designated project personnel
Participation in Multi-Stakeholder Working Group

Gender

Recognition of customary systems

Marginalised and vulnerable
groups

Gender

Community consensus

Marginalised and vulnerable groups

Community institutional capacity

Cross-cultural understanding

Technical knowledge and capacity

Technical knowledge and capacity

Cross-cultural understanding

Collaborative design

The 2018 report, which published this tool, also included a thorough literature review of the
standards and materials which establish FPIC and its components. 56 As such, the report
forms a useful guide for any practitioner needing to navigate their way through contemporary
FPIC and what that implies for their client.
III. Recurring difficulties and some assistance
In preparing for the Rio 2019 institute, with colleagues who work in this area across different
countries, we identified some recurring ‘themes’ or ‘common issues’ which arise. Four of
these are summarised below, some of which are FPIC-specific and some are perennial
complexities which occur in many extractives law and policy contexts. Following these, the
paper describes two processes which may assist with some of these difficulties, being the
UN’s ‘Guiding Principles on Business and Human Rights’, and Regulatory Impact
Assessment.
(a)

Law changes

A common problem, in any law reform, is what occurs where there has been a change (often
to impose new procedures addressing social or environmental impacts which were
previously ignored). What happens to existing operations which were approved – and
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sometimes have been running for many years – under the earlier law? This is not a new
issue arising with FPIC and UNDRIP, and so guidance can usefully be drawn from examples
and responses elsewhere.
Economic policy will suggest protecting existing operations or approvals through
‘grandfathering’ (ie. confirming existing operations can continue under the earlier law and
ignore the changes). Each jurisdiction’s constitutional and other legal provisions will likely
provide some guidance regarding changed conditions (eg. what mining rights are impacted
– and do they constitute ‘property’ or some other status which can only be impaired after
strict procedures or adequate compensation). International law also has relevant standards:
investment treaties may contain additional restrictions on State ability to change the law if
that harms existing investment; and human rights may provide protections (and require
redress) even where the domestic law does not specify that.
(b)

State-company responsibilities

A dynamic of increasing significance, in human rights law, is the division of responsibilities
between State and business. This difficulty is a perennial conundrum of the interaction
between fundamentals of a commercial extractives sector and the law and management
regarding impacts on third parties. Extractives exploration can often occur with relatively
minor impact but exploration will only be undertaken by companies provided there is some
guarantee of being able to extract any commercial find. That extraction invariably involves
significant impacts. The result is that the assurance of a future right to extract (and
necessarily its associated potential impacts) is wanted before committing investment to
exploration (and its lesser impacts).
Considering this in relation to UNDRIP’s FPIC structures: obviously information and goodfaith engagement is required throughout, to endeavour to reach agreement. For various
exploration projects, however, it may be that consent is not strictly a pre-condition (if the
impacts are not significant) but there would need to be consent before an extraction
operation commenced.
(c)

Relation with international law

The interaction between domestic and international law is, again, not an UNDRIP-specific
issue. There are different complexities which can arise here. First, what is the situation
where the domestic law is inconsistent with international law. The second difficulty
sometimes arising if where the domestic law seeks to incorporate international law but with
insufficient attention to the legal structures or institutions necessary for that to operate.
In federal jurisdictions, with legal responsibility at different levels within the country, there
can be a further disjunct between the State’s international obligations and the internal
agencies and implementation.
(d)

Representation and group decision-making

This is a common issue arising in mining-indigenous relations, facing lawyers acting for all
parties. Governments and companies are sometimes approached by individuals from within
a group. At a local level, extractives operations will want direct and constructive engagement
with indigenous persons affected by the project (and sometimes they may be employees or
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business partners). Lawyers acting for indigenous groups engage with the complexities
almost daily – what is the appropriate way to advise and get instructions from the group
(cultural practices and resource constraints may prevent matters being dealt with in large
group meetings, which inevitably then leads to many individual interactions).
Frequently, therefore, pressures arise as to how communications occur to and from the
group. UNDRIP is clear that internal indigenous governance must not be interfered with. It
is also clear that decisions should not marginalise or discriminate against persons within the
indigenous group.
(e)

UN’s Guiding Principles on Business and Human Rights

One development which can help with some of these complexities is the UN’s 2011 Guiding
Principles on Business and Human Rights. 57 These confirm that human rights obligations
on (and of) the State remain unchanged 58 but, in addition, each business has a
‘responsibility to respect’ human rights. And ‘human rights’ here is defined to include the
standards in the 1948 UN Declaration of Human Rights plus the subsequent international
human rights treaties deriving from that, and also UNDRIP. 59 This applies even where the
particular treaty has not been adopted by the country where the company is operating, or
that country’s domestic law is inconsistent. That is: if the domestic law permits activities
below what is specified by international human rights standards, the company is still
expected to respect the international standards. 60
The business ‘respect’ for human rights, required under the Guiding Principles, comprises
three elements.
a)

The business should adopt a human rights policy, involving a public commitment of
the organisation’s responsibilities and expectations regarding human rights impacts
of its work and workers, reflected in operational policies and procedures. 61

b)

The business needs to conduct human rights due diligence of its operations, which
involves identifying and preventing potential impacts as well as addressing actual
impacts. 62

c)

Remediation processes should be established for impacts which have occurred or
been identified. 63

The UN Guiding Principles are implemented and monitored through different mechanisms.
Some aspects are implemented domestic regulation applying to particular companies or
sectors, such as France’s due-diligence law, 64 modern slavery acts in various countries, 65
and conflict minerals reporting. 66 Other mechanisms include the OECD Guiding Principles
on Multinational Enterprises, 67 IFC’s Performance Standards, 68 international financiers’ and
development banks’ standards, 69 and various sector and company initiatives. 70 These all
present ways in which extractives operations may be examined for their consistency with
UNDRIP (and FPIC).
The UN Guiding Principles, and further guidance published by the OECD on due-diligence
and stakeholder engagement, provide useful ways through which parties can assist
Indigenous-mining relations to meet UNDRIP’s expectations. Most relevant is the OECD’s
2017 Due Diligence Guidance for Meaningful Stakeholder Engagement in the Extractive
Sector, which contains an annex providing further material and guidance under these
headings.
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Engaging with indigenous peoples 71
1. Understanding context
Regulatory context
Area of impact
Land rights: Customary land tenure
Self-governance
Historical marginalisation or discrimination
Cultural and spiritual heritage
2. Ensuring that indigenous peoples are appropriately identified and prioritised
Land
Culture
Socio-economic status:
3. Establishing the necessary support system for meaningful engagement with
indigenous peoples
4. Designing appropriate and effective activities and processes for engagement with
indigenous peoples
A. Identifying which mode of engagement is needed or required
B. Identifying and applying best practices
(f)

Regulatory impact assessment

Another concept which may assist with some of these difficulties is the process of ‘regulatory
impact assessment’. That seeks to provide an objective assessment of the relevant interests
and options, to enable regulators to structure the most effective regime which achieves the
objectives with least regulatory burden. There are various materials about regulatory impact
assessment, 72 which will assist in any jurisdiction considering law changes as a result of
UNDRIP or other international standards.
Regulatory impact assessment has some variations in how it operates in different
jurisdictions (sometimes it is a legal requirement, sometimes it is policy). Broadly it involves
any proposal for regulatory change to address four areas which are summarised below.
(a) Explain the context by: (i) identifying the policy objective(s) of the regulatory
proposal; and (ii) describe the nature and extent of the 'problem' to be addressed
by the regulatory proposal
(b) Explain the proposal, detailing: (i) wording of the new/amended regulations, (ii)
legal authority to make that regulation, (iii) groups likely to be affected by the
regulation, and (iv) proposals for compliance.
(c) Conduct cost-benefit analysis: (i) outline the benefits and costs expected from
the regulatory proposal in relation to each of administrative, economic, social,
environmental, enforcement and compliance; (ii) compare the proposal's costs
and benefits in each of these areas, and also do the same for any practical
alternatives to the proposal
(d) Describe the consultation and stakeholder involvement. 73

22A - 12

IV. Australia’s national law on Indigenous land and mining
Australia has a national law about Indigenous rights of land access and use, and the
interactions of government and other parties (like miners) with those Indigenous rights,
called the Native Title Act 1993. 74 Australia also has some sub-national laws (of State and
Territory legislatures) which address issues like Indigenous heritage protection,
environmental impact, and mining rehabilitation. 75 However the Native Title Act is the most
relevant here as the national scheme for the interaction of Indigenous interests and mining.
(a)

Basics of Australian ‘native title’ law

The Native Title Act is, inevitably, complex legislation. It was enacted after nearly two
centuries of Australia’s laws ignoring Indigenous connections to land, and - while it is a
national law - also has to accommodate the grant and management of land and resources
rights which are the constitutional responsibility of sub-national governments (Australia’s
State and Territory parliaments and governments). When introduced to parliament, the
Native Title Act was described by BHP’s then CEO as ‘like reading porridge’. 76 The law is
labyrinthine but some basics can be summarised for an international audience, making
generalisations which overlook the intracacies. The following eight points are extracted from
a recent article (in the Journal of Energy and Natural Resources Law) co-written with Joe
Fardin.
1)

Native title is the Australian legal system's recognition of some traditional/cultural
rights of each ‘group’ of Indigenous people 77 to their land or waters. It can therefore
entail different rights in different places (ranging from rights similar to freehold in
some places, through to a ‘mere’ right to access in others) and is also subject to
‘extinguishment’ from various government actions. While the Native Title Act includes
the possibility of native title being held by an individual, it has only been recognised
as a group or community right. 78

2)

There is no fixed definition of what ‘native title’ entails under Australian law, and thus
what rights are regulated by the Native Title Act. The statute defines ‘native title’ as
‘the ... rights and interests of [Indigenous] peoples ...in relation to land or waters,
[which] are possessed under the [peoples’] traditional laws acknowledged, and the
traditional customs observed, [which laws/customs] have a connection with the land
or waters’. 79 But that is essentially wording the legislature copied (without further
explication) from the High Court decision of 1992. 80 Ten years later, when the issue
returned to the High Court, the majority decision read this definition narrowly, saying
‘In so far as claims to protection of cultural knowledge go beyond denial or control of
access to land or waters, they are not [native title] rights protected by the NTA
[Native Title Act]’. 81. Another decade later, a different High Court majority took a
wider approach, emphasising: ‘It is especially important not to confine the
understanding of rights and interests which have their origin in traditional laws and
customs to the common lawyer's one-dimensional view of property as control over
access’. 82 The upshot is that, while ‘native title’ may encompass broader rights, at a
minimum it entails protection against government and third-party impacts on
Indigenous rights of land use and access. 83
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3)

When an Indigenous group first commences legal proceedings, seeking formal
recognition and protection of their native title rights, their claim is assessed by a
Tribunal (established by the Native Title Act). 84 If there is prima facie material
supporting the claim, the Tribunal registers the claim, 85 and the group is termed
native title ‘claimants’ or ‘claim group’.

4)

The legal proceedings then progress in Australia’s Federal Court system, 86 usually
taking many years to compile and present the relevant material. If the Court decides
(or the government and all other parties involved agree) that the claim group has
proved their connection, then the Court will issue a ‘native title’ determination. This
determination will formally recognise and describe the native title rights which exist, 87
including the areas involved and the persons who have those native title rights. 88
These people are then termed ‘native title holders’. The Court’s determination is not
creating new rights, but rather giving formal recognition and protection to some of the
existing Indigenous norms regarding that land. 89

5)

When the Court has made a determination of native title, the ‘native title holders’
must nominate an Aboriginal Corporation which then represents them in dealings
with other parties. 90

6)

The Native Title Act specifies many procedures and requirements where a
government (or other parties) propose an action that may affect native title rights. If
the procedures are not followed, before the action occurs, the action is invalid in
relation to native title. 91 These procedures and requirements apply regardless of
whether, at the time, the relevant Indigenous people are ‘claimants’, ‘holders’, or
represented by an Aboriginal Corporation. That is: these protective procedures must
be followed whether the native title rights are only claimed (but have been registered
by the Tribunal) or have been determined (ie. recorded as proven and extant by a
Court). 92 For the remainder of this paper, I will use the term ‘native title group’ to
cover both ‘native title holders’ (ie. after the court’s recognition) and ‘native title claim
group’ (before a court determination) because many of the laws and procedures are
identical.

7)

The Native Title Act has not legislated FPIC 93 (whether understood by UNDRIP, ILO
169, or other standards). Rather, it has enacted an enforceable procedure of
notification and negotiation. The Native Title Act provides native title groups with a
‘right to negotiate’, requiring proponents of developments which will affect native title
to negotiate with the relevant native title group(s). 94 The company and government
must negotiate for six months ‘in good faith’ and if, after six months, no agreement is
reached then any party can ask the Tribunal to arbitrate. 95 The Tribunal has specified
criteria for its assessment and decision (which specifically exclude any decision
about payment from the use of the land), 96 and only has three permitted outcomes it
can order: the proposal can proceed, proceed with conditions, or cannot occur. 97 The
native title group has no ‘right of veto’; 98 and, if no agreement is reached, the
Tribunal almost always rules the proposed development can occur. 99 However the
Tribunal has rejected various proposals where the company or government did not
negotiate in good faith. 100 In only two decisions (over twenty years) has the Tribunal
ruled that a proposal cannot occur because of impacts on the native title group, 101
and once because of impropriety of the company’s actions. 102
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8)

Many extractives operations which are large or long-life have negotiated and reached
agreements with native title groups affected by their operations. This is even where
the Native Title Act does not formally require this (eg. because the operations began
before the Native Title Act commenced, or where the company could enforce a more
restricted outcome through the Tribunal process). The company and native title
group(s) use the procedures within the Native Title Act to identify and structure the
relevant impacts and benefits, which can then be registered and protected through
an agreement under the Native Title Act.

These points summarise some basics of Australia’s native title law and its operation.
Relevant to UNDRIP, and legal structures relevant to mining-indigenous relations, there are
three significant aspects which merit further examination: group composition, authorisation
and government support. These are each expanded below, followed by some notes on the
Australian responses to the ‘recurring difficulties’ earlier outlined.
(b)

Composition of ‘native title group’ – protecting community rights; giving clarity
to external parties

Under Australian law, a native title group must include all persons who have cultural or
traditional rights in the relevant land. Where a claim includes only some of those persons
who have traditional rights in that area, then the claim will not be registered (by the
Tribunal 103 meaning no procedural protections - such as the ‘right to negotiate’ process
described above) nor recognised in a Court determination. 104
The group can determine its own identification and composition (this is not specified by
government or third-party criteria) and, where that composition is agreed within the group,
the Court usually accepts that as sufficient definition for the Court’s determination and to be
used by external parties. 105 However where there is internal disagreement about
membership (eg. dispute over whether particular persons are part of the group) then the
Court can hear and adjudicate those disputes. 106 In such cases, the Court will specify greater
definition of the group’s composition to minimise future disputes or confusion as to group
membership or who external parties need to deal with. 107
Under the Native Title Act, when a ‘native title group’ engages with external parties (including
the court, companies, or government agencies) this occurs through:
•

an ‘applicant’ (if the Court has not yet made a determination recognising native title
rights in the area) which is some members the group has ‘authorised’; or

•

an Aboriginal Corporation (where the Court has made a determination recognising
native title rights, and the group must form/nominate a Corporation through which
they will manage the rights the Court has recognised).

Individual members in a native title group do not have standing to address the Court in native
title proceedings, 108 nor the Tribunal in hearings about proposed developments. 109
The applicant has a legal duty to consult the claim group, 110 similar to fiduciary duties, 111
particularly where negotiating an agreement on behalf of that group. 112 Individuals in an
applicant have been held in breach of fiduciary obligations (and ordered to repay monies to
the group) where they acted against the group’s interests. 113
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While the Native Title Act requires that a group’s composition include everyone who has
traditional rights in the relevant country, it is not necessary that all those persons make every
decision or take every action of the group. Where the wider claim group has had the
opportunity to consider a matter and come to a decision, and has done so, the Court has
upheld group decisions in spite of some dissent or opposition. 114 Correspondingly, where
the wider claim group was not fully informed and able to participate in the relevant decisionmaking process, the Court has disallowed relevant decisions. 115 The Court has emphasised
that decisions need not be agreed by the entire claim group, provided the entire claim group
has had sufficient opportunity to be involved in the decision-making process. 116
After a Court determination has been made, and the native title group is now represented
through an Aboriginal corporation, the Native Title Act and subsidiary law regulates address
the Corporation’s ‘native title decisions’, which are decisions which may affect native title
rights. 117 To make a native title decision, the Corporation must ‘consult with, and obtain the
consent of, the common law holders’ of native title, 118 and failure to achieve the requisite
consent can invalidate the Corporation’s decision. 119
(c)

‘Authorisation’ process – ensuring accountable representation and
representatives

The Native Title Act establishes a process of ‘authorisation’ to ensure that significant
decisions are made with the knowledge and involvement of the whole native title group. This
has two applications.
1)

Commencing a native title claim – where the ‘applicant’ (who is the party formally
appearing in Court proceedings, or negotiating and agreeing with external parties)
must be authorised by the native title group. 120 The Native Title Act has specific rights
and procedures enabling the group to replace the applicant if those persons have
exceeded their authority or are no longer authorised by the group. 121

2)

Registering an ‘indigenous land use agreement’ – which is a statutory scheme
established under the Native Title Act, to give greater effect to contracts agreed by
the native title group. 122 Significantly, this includes statutory recognition and
enforcement of the agreement even against Indigenous persons who were not
parties to the original agreement. 123 Given that operation, the Native Title Act
requires that before these protections of registration can occur, the Tribunal must be
satisfied that ‘all reasonable efforts have been made ... to ensure that all persons
who ... may hold native title in ... in the area covered by the agreement have been
identified’ 124 and that those persons have authorised the agreement. 125 It is not
sufficient for these contracts simply to be agreed only by the group’s applicant, 126 but
the native title group must have ‘authorised’ the agreement. 127

The ‘authorisation’ process requires evidence (usually through meeting notice and
procedures) that decisions have been made by the group on whose behalf they are
presented to the Court or Tribunal. This has two benefits. It protects the broader system and
non-Indigenous parties (from having to deal with unsubstantiated claims). 128 Equally
significant, it protects Indigenous groups (from having progress stalled by dissenting
members, or from having fraudulent representatives acting against the broader group’s
interests). 129
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Authorisation was not a feature when the Native Title Act was enacted in 1993, but it was
included in 1998 amendments after many native title claims were lodged by persons
allegedly ‘on behalf of’ broader groups but with little evidence to substantiate the broader
group’s approval or involvement in that. 130 The Court has described authorisation as ‘a
matter of considerable importance and fundamental to the legitimacy of native title
determination applications. The authorisation requirement acknowledges the communal
character of traditional law and custom which grounds native title’. 131
Authorisation of the applicant by the claim group must be sufficiently clear. The Court has
found the native title group’s authorisation as insufficient where, for example, notice of an
authorisation meeting was deficient. 132 This will be the case if, for example:
the notice was not sufficient to enable persons to whom it was addressed to judge for
themselves whether they were included in those entitled to attend and vote, or to
decide as to whether they should attend and or vote for or against any proposed
resolution, or whether to leave the matter to be determined by the majority who would
attend or vote on it. 133
The Court has ruled meeting notices deficient on a variety of grounds, including inadequate
identification of the persons invited to the meeting to participate in decision making, 134 the
potential for the notice to be misleading, 135 and inadequate circulation of the meeting
notice. 136
(d)

Government support for Indigenous decision-making

The Native Title Act established a system of government-funded organisations termed
‘native title representative bodies’ to provide legal and other assistance regarding native title
claims and issues in their region (Australia is divided into 15 such regions, with one
representative body for each region). These representative bodies have designated
functions to help native title groups in making their claims and negotiating with governments
and developers. 137 Each representative body must have structures and procedures that
‘promote the satisfactory representation’ and ‘effective consultation’ of Indigenous people in
its region. 138 These bodies are, effectively, a form of government ‘legal aid’ in that there is
no requirement that a native title group must use the native title representative body 139 but
that is the only way in which government funding will be provided to the native title group. 140
(e)

Australia and ‘the recurring difficulties’

Not the best title for a Harry Potter novel, but a sufficient way to introduce how the Australian
legal system operates regarding the four ‘recurring difficulties’ which were outlined in section
III.
Law Changes
The Native Title Act was the culmination of 18 months’ multi-stakeholder consultations
(including sub-national governments) which arose after court decisions confirmed
Australia’s common law included protections for Indigenous rights. 141 The Native Title Act
became the national regime enacted to clarify how these Indigenous rights (and interaction
with Australian law) would operate. The law is the result of many compromises. Significantly,
as part of the validation of earlier titles and actions (which could have been challenged as
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invalid for their failure to account for any Indigenous rights) the Native Title Act established
a scheme which prohibited future grants and impacts on Indigenous rights unless the ‘right
to negotiate’ procedure was followed.
The Native Title Act did not require existing title-holders to comply with future law changes.
However many companies have made agreements, beyond what Australian law requires,
to ensure Indigenous acceptance of operations – no doubt influenced by FPIC.
State-company responsibilities
The Native Title Act, and government implementation of it, puts most obligation for
negotiation on the company who wants the new mineral title (eg. exploration or extraction
permit). Although the legal action (which triggers the ‘right to negotiate’) is the government’s
proposed grant of the title, the good faith negotiations (necessary for any Tribunal power to
permit the grant if no agreement is reached) mainly focus on likely impacts on the group.
The government has administrative and procedural obligations to meet its ‘good faith’
obligations. 142 But the government need not make any offer, 143 and the determination of
good faith more frequently turns on whether the company’s negotiations have been
reasonable in light of the company’s ‘resources, access to professional advice and the ability
to organise and attend meetings’. 144
Relation with international law
There is an intriguing interaction between Australia’s native title law and the country’s
obligations at international law. When the Native Title Act was first legislated in 1993, it was
‘was deemed acceptable by the Committee [monitoring Australia’s compliance with the
international racial discrimination treaty] as a product of genuine negotiations with the
indigenous population and their informed consent’. 145 However amendments were made in
1998 and four parts of those amendments have been repeatedly ruled as in breach
Australia’s treaty obligations. 146 The four parts which troubled various international
committees have not been remedied (because the Government considers it is complying
with international law). An additional dynamic now arises - through the 2011 UN Guiding
Principles on Business and Human Rights – in that companies now face mechanisms where
their activities may be questioned for non-compliance with human rights even where within
domestic law.
UNDRIP, when voted upon at the United Nations General Assembly in 2007, was opposed
by four states (45 other states abstained or absented themselves from the vote): Australia,
Canada, New Zealand and the United States of America. 147 Those four opponents have
since indicated their ‘support’ or acceptance of UNDRIP, but that is still subject to various
‘reservations’. 148 Accordingly, UNDRIP’s text – and particularly its FPIC provisions – do not
have a universally accepted understanding. As recently as 2018, the Australian Government
continues its ongoing resistance to international consensus, with a submission to the UN’s
Expert Mechanism on the Rights of Indigenous People, stating:
FPIC is a concept that is unique to the Declaration [UNDRIP]. As FPIC is not defined
in the Declaration, its scope and content remains unsettled. ...
Any understanding of FPIC that it constitutes a right of veto or that it requires
unanimous consent prior to State action, even in circumstances where there is a
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compelling social need that requires State action, is unlikely to align with Article 46 of
the Declaration. ...
While a number of multilateral treaties require States to consult, or otherwise engage
with, Indigenous peoples on matters that affect them, these requirements are specific
to those treaties and they do not equate with the concept of FPIC in the Declaration.
...[T]here is insufficient State practice and opinio juris to establish that FPIC has
crystallized as a rule of customary international law. 149
The Australian – international tensions continue, with the Committee overseeing the racial
discrimination treaty recently writing to the Australian Government with concerns about
Indigenous impacts from a proposed coal development. 150
Representation and group-decision making
The relevance of Australia’s native title system to a broader audience is perhaps of most
interest around representation and group-decision making. Three aspects of FPIC can be
identified here.
1)

Regarding ‘free’ - Australian courts have ruled meeting outcomes invalid where the
there were inappropriate arrangements or interference by a company, 151 and where
decisions were made without the Indigenous group being adequately informed. 152

2)

The ‘prior’ aspect is well reflected in Australian law. The Native Title Act provides that
if an action has bypassed the relevant native title procedures, it is invalid to the
extent that it affects native title. 153 The courts have ruled various titles and other
government grants invalid for failure to comply with the relevant native title
procedures. 154

3)

The ‘informed’ part of FPIC is probably where Australia provides the best example
and ideas for elsewhere. When the Native Title Act was enacted in 1993, with its
various procedures and rights for Indigenous consultation, it also established
statutory funding and structures to assist Indigenous groups in understanding and
exercising these rights, in the form of ‘native title representative bodies’. 155 The
courts confirm this has been important for the workability of Australia’s native title
regime. 156 The operation of these bodies, and the various regulatory requirements for
Indigenous consent and authorisation, emphasise the requirement for decisionmaking on an informed basis.
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